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EVIDENCE AND PUBLIC INTEREST DISCLOSURE LEGISLATION AMENDMENT BILL 2011 
Second Reading 

Resumed from 13 September. 

MR J.H.D. DAY (Kalamunda — Minister for Planning) [4.17 pm] — in reply: I rise simply in response to 
the second reading debate contributions that have been made. I thank the members who spoke in this debate—
namely, the member for Mindarie and the member for South Perth—for the general support that they expressed 
for the Evidence and Public Interest Disclosure Legislation Amendment Bill.  
It is an important bill, as indicated in the second reading speech, that puts into statute law protection of the 
confidentiality of professional relationships that are properly formed. These protections, as I understand it, to a 
large extent have been in existence in common law. Clearly, by placing them into statute, those protections will 
be clearer and more certain. Also, as indicated in the second reading speech, those protections are being 
extended to journalists who are acting in their professional capacity for situations in which relationships are 
properly formed. 

I thank members for their support of the bill. I understand that there may be some discussion in the consideration 
in detail stage. It is hopefully a fairly brief matter that the opposition may wish to raise. 
Question put and passed. 
Bill read a second time. 
Leave denied to proceed forthwith to third reading. 

Consideration in Detail 

Clauses 1 to 4 put and passed.  
Clause 5: Sections 20A to 20M inserted — 
Mr J.R. QUIGLEY: I have handed to the minister two amendments to clause 5 and I will also hand them to 
you, Mr Deputy Speaker. I am sorry that they are not on the notice paper. I have discussed these amendments 
with the minister. My arguments for the two amendments are the same, so for efficiency we could treat both 
amendments together.  

Leave granted for the following amendments to be considered together.  

Mr J.R. QUIGLEY: I move — 
Page 4, lines 26 to 28 — To delete — 

The protection provisions (PCR) do not apply in relation to a proceeding the hearing of which 
began before the commencement of those provisions. 

Page 11, lines 2 to 4 — To delete — 
The protection provisions (journalists) do not apply in relation to a proceeding the hearing of 
which began before the commencement of those provisions.  

These two amendments deal with the provision and the commencement date of the principal part of the 
legislation, which is to provide a privilege to, firstly, private, confidential relationships—that is, a person 
confidentially communicating with their psychiatrist, their doctor, their tax accountant or whatever. No longer, 
for example, can a psychiatrist be subpoenaed in a proceeding when the relationship was one of a personal and 
confidential nature. It would require the judicial officer to consider all those 10 matters contained in proposed 
section 20C(4) dealing with public interest, probative value et cetera. The only difference with proposed 
section 20H and proposed section 20B is that the privilege extended in proposed section 20H is to journalists 
rather than others with whom people might have a private and confidential relationship. Hence the common 
name given to this legislation is “shield laws”; it provides that privilege by way of a shield.  
I move these amendments for the following reasons. This bill was introduced in this Parliament in the 
Legislative Council in 2011; hence the title of the bill is Evidence and Public Interest Disclosure Legislation 
Amendment Bill 2011. The bill has been in Parliament for more than 12 months. All litigants knew that this bill 
was on the table or on the cards, as it were. Now the question is: when the privilege fires up, should it be 
applicable to matters that are currently before the court and in the hearing stage or should those matters be 
exempt and it should apply only to new matters? As an opposition, we would say that the amendments do not 
seek to achieve retrospectivity and deal with matters that have — 
Dr A.D. BUTI: I am enjoying what the member for Mindarie is saying.  
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Mr J.R. QUIGLEY: Once these bills pass through Parliament and are proclaimed, the shield should operate 
then and there. It is not as though by moving these amendments we are trying to retrospectively remove 
someone’s right that they had previously. There is no right in these matters. It is not as though we are trying to 
take away property retrospectively or prescribe today that to be illegal which was yesterday lawful. Therefore, it 
is not retrospective in that sense; we are not trying to retrospectively declare something against the law that 
hitherto had been within the law. That would affect all principles of retrospective legislation. This is to do with 
when judicial officers should acknowledge the privilege and start applying the 10 criteria set out in the act.  

People can say who is to blame for the time lag this way or that way, but I am not interested in going there. This 
is not a party-political argument. It is just a fact that it has taken a long while. Nothing is to be lost in having 
judicial officers take notice of this legislation from the day it is passed, irrespective of when the proceedings 
commenced or commenced to be heard. Otherwise, it would just be a lottery based on where someone is up to in 
a matter.  
One matter of some note is before the courts at the moment. I do not know whether the hearing in that particular 
matter has started. I am bearing in mind our standing orders and I will not refer to matters before the courts, but 
there is a matter involving a journalist and exactly the problem that this legislation seeks to address. A journalist 
who stands upon his professional ethics and does not reveal his sources could find himself in contempt of a 
court. I understand that the proceedings are arbitration proceedings and I am not even sure whether the hearing 
has commenced. We should take that beyond doubt. As I said in my contribution to the second reading debate, I 
hope that the judges recognise that every single parliamentarian in the Parliament of Western Australia has 
supported this legislation. Not one representative of any Western Australian citizen has spoken against this 
legislation or the principles that it enshrines. Accordingly, none of us want to see the situation ever again that we 
witnessed 20 years ago with Mr Tony Barass when he found himself in contempt of a court because he refused 
to reveal his source for a story he published about fraudulent practices at the Australian Taxation Office. He 
refused to reveal his source and was first imprisoned in Canning Vale and then in Wooroloo Prison Farm for 
doing no more than his job as a journalist. He fairly and accurately reported news stories and stood by his 
journalist code of ethics, yet he was imprisoned. None of us want to see that again. Accordingly, we move these 
amendments to put the question beyond doubt—and so that there is no possibility of this happening again.  
I ask members to consider and accept these amendments. I stress that we are not seeking to retrospectively enact; 
we are not seeking to prescribe that which was lawful yesterday as unlawful today or to prescribe a penalty for 
yesterday’s actions, which were not unlawful. We are merely saying that from the time this legislation is 
proclaimed, the shield of privilege should be there for any journalist who has been called to the witness box or 
for any journalist who is then called to produce. The shield should immediately apply as soon as this legislation 
is passed and then any judicial officer will be bound by law to recognise the privilege and to order the production 
of documents only if he is first satisfied of the 10 criteria set out in the legislation.  
Dr J.M. WOOLLARD: It seems that before this bill was brought to Parliament, journalists in particular knew 
the rules on the level of protection they were afforded. If the amendments proposed to new sections 20B(1) and 
20H(1) of the act are passed, it looks to me as though we will change the laws for the time that the legislation has 
been on the table in this place. Therefore, I think that the member for Mindarie’s amendments are fair for 
journalists in that when this legislation is proclaimed, one level of protection is given and we will not be 
applying a different rule to journalists who are affected during the 12 months this legislation has sat on the table. 
I think that I will support the amendments to proposed new sections 20B(1) and 20H(1).  

Mr J.H.D. DAY: I thank the member for Mindarie for giving me notice of these amendments, but I advise that 
the government does not support the amendments. The principal reason that we disagree is a matter of principle 
on the intended effect of the two amendments. Essentially, the amendments would have the effect of acting 
retrospectively. The intention, clearly, is to ensure that a case that may have commenced in a jurisdiction, in a 
court, would be able to be covered by this legislation. It is highly unusual for a Parliament to take such action 
and, essentially, to change the rules of the game once an action has been commenced in a court. An analogy 
would be changing the rules of a football match part way through the game of football. That does not mean that 
we are unsympathetic to the argument that a court might be able to or even should take into account this debate 
and the fact that this legislation, hopefully, will pass through Parliament very soon. Indeed, it is always open to 
the court and one would hope that a court would take into account the overall legislative environment that exists, 
and it would also be open to counsel for a litigant to point out to a court that the legislation is being put into 
effect through this Parliament and for the court to be able to take that situation into account in making a decision 
about a particular case. As I said, as a matter of principle we do not accept that it is appropriate to ensure that this 
bill would be able to apply to a case that has already commenced within a court in Western Australia. In any 
case, it is unlikely that the desired effect would be achieved by the amendments that the member for Mindarie 
has moved. I say that based on advice that has been provided by Mr Tannin, State Counsel, and I am indebted to 
him for that. He has pointed out one case in the UK legal system, bearing in mind that our system of law is very 
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much based on the Westminster system of Parliament and the United Kingdom system of justice. A judgement in 
the Appeal Court in the UK in L’Office Cherifien Des Phosphates v Yamashita–Shinnihon Steamship Co Ltd 
(1994) 1 AC 486 at 494C–D was handed down by Sir Thomas Bingham, MR, as he was then. His judgement 
drew, in fact, from a publication that is no doubt well known to law students, and reads — 

“Maxwell on Interpretation of Statutes, 12th ed (1969), at p 215, states the principle in a way described 
by Scarman J in Carson v Carson and Stoyek [1964] 1 WLR 511, 516, as ‘so frequently quoted with 
approval that it now itself enjoys almost judicial authority’: 

‘Upon the presumption that the legislature does not intend what is unjust rests the leaning 
against giving certain statutes a retrospective operation. They are construed as operating only 
in cases or on facts which come into existence after the statutes were passed unless a 
retrospective effect is clearly intended. It is a fundamental rule of English law that no statute 
shall be construed to have a retrospective operation unless such a construction appears very 
clearly in the terms of the Act, or arises by necessary and distinct implication.’” 

On the basis that such an interpretation applies in Australia, which I believe it does, it would need to be stated 
explicitly in this bill that the act as it will become could apply to an action that has already commenced within a 
court in Western Australia. So, simply removing the words that the member for Mindarie is wishing to be 
removed would not have the desired effect. 

Mr J.R. QUIGLEY: I am very interested in what the minister is saying.  

Mr J.H.D. DAY: As I was saying, the intended effect is unlikely to be achieved because the two amendments 
moved by the member for Mindarie do not explicitly state that this act, as it will become, would apply to an 
action that has already commenced. That is an action that would need to be taken through amendment if it was 
our intention to achieve that. In any case, as I said, the government does not support the intent of the 
amendments for the reasons that I have outlined; namely, that they would be against the very strong presumption 
that exists in our system of Parliament and system of justice against having retrospective legislation. The 
government considers that it would be inappropriate to affect the rights of one party in a court proceeding after 
those proceedings have started. If there is a case that is underway that arguably this bill could apply to, it is up to 
the court to make a judgement. It is certainly open to the court, and we would hope that the court would take into 
account the fact that this legislation is passing through Parliament and will hopefully come into effect 
expeditiously. But, for the reasons I have outlined, the government does not support the amendments.  

Dr J.M. WOOLLARD: I thank the minister for his explanation, because I was under the impression that prior 
to this bill going on the table, there was one set of rules, and by introducing this legislation, which says that 
protection provisions do not apply to proceedings that began before this bill was put on the table, that the rules 
changed when the bill went on the table.  

I seek clarification from the minister. Am I right that the journalists knew what protection they had before this 
bill went on the table; and, with this bill going on the table, does this clause, in particular, take away some of the 
protection that they had before the bill went on the table? 

Mr J.H.D. Day: No; it increases their level of protection. 

Dr K.D. Hames: Not until it is passed. 

Dr J.M. WOOLLARD: But it is changing the rules of evidence, so how many trials that started since this bill 
was put on the table might be affected if this clause is passed and what might the cost to the taxpayer be? If lots 
of trials would be affected, at a cost of possibly millions of dollars, I would like the Minister for Health to be 
given those millions of dollars to employ more child health nurses and school health nurses. Therefore, could the 
minister perhaps tell the house how this would affect the rules of evidence for the trials that have commenced 
since this bill has been tabled, because I am now in two minds? Having listened to the minister’s explanation of 
this clause, I am not so sure that I will support this clause. 

Mr J.H.D. DAY: On the question that the member asked about the level of protection provided to journalists, 
one of the purposes of this bill is to increase the level of protection of confidentiality for journalists. It puts those 
protections of privilege within a bill that will become an act of Parliament, whereas they do not exist at the 
moment in any act of Parliament—not in Western Australia at least. So, there is no reduction in the protection 
available to journalists. This is all about largely increasing the protection — 

Dr J.M. Woollard: So it is not taking away any level of protection they had previously; it is just affording them 
more protection. 
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Mr J.H.D. DAY: Absolutely. If the member speaks to any journalists around Western Australia, they will say 
that they very much want this bill to go through Parliament because it provides an increased level of protection 
that does not exist at the moment. Secondly, in relation to the member’s question about the number of cases 
which may have started and to which this legislation might be applicable, the answer is that I do not know, and it 
does not really matter. I do not know whether any have started. If any have, it would be a fairly low number, but 
it is not relevant to our consideration of this bill because we are putting in place legislation that will take effect 
once it is given royal assent and proclaimed, and we are not seeking to act retrospectively, as I mentioned earlier. 
Therefore, we do not know the number of cases that could hypothetically be affected and it is not really the 
issue. 

A further explanation of the rationale for the fact that we do not support taking action that would effectively 
mean that we have retrospective legislation coming into effect in Western Australia, I will just add to what I said 
previously and mention an extract from a judgement by Lord Rodger of Earlsferry in Wilson v First County 
Trust (2003) UKHL 40 at 880 [198], in which he said — 

“Since the potential injustice of interfering with the rights of parties to actual proceedings is particularly 
obvious, this presumption will be that much harder to displace”. 

By way of further explanation, the rationale for the presumption against retrospectivity was reiterated forcefully 
by Spigelman CJ in Attorney General for New South Wales v World Best Holdings Ltd (2005) 63 NSWLR 557 
at 570ff, where he said — 

The unfairness associated with retrospective laws is greater the more that citizens have relied upon the 
pre-existing law. Parliament will not readily be taken to have disappointed the legitimate expectations 
of citizens who have exercised their legal rights to such a degree as World Best has done in these 
proceedings. Nevertheless, whether by express words or necessary intendment, Parliament can and has 
enacted legislation which retrospectively affects pending actions, including in cases where a citizen has 
had the benefit of a court order. 

Those who have been students of law would understand in particular, I am sure, that it needs to be expressly 
stated by the Parliament if any legislation is to have retrospective effect, as I was explaining earlier, and it would 
be a very unusual situation in which that would be appropriate. As I said, certainly from the government’s point 
of view, we do not think such a situation exists in this case, and we therefore do not support the amendments that 
have been moved. 

Mr J.R. QUIGLEY: I express the opposition’s disappointment in the government’s attitude but would like to 
say this, which might change the minister’s mind at the last minute, although it is unlikely. Firstly, we are not 
seeking retrospectivity. This is only in respect of future matters that happen in a courtroom. If I look at the 
provision itself, it states — 

The protection provisions (journalists) — 

I am using here “journalists”; it could be “PCR”. They are both the same — 

do not apply in relation to a proceeding the hearing of which began before the commencement of those 
provisions. 

Proceedings may have commenced. There may have been a lot of interlocutory proceedings within the 
proceedings. There may have been summonses or motions in that proceeding, but the hearing per se has not 
commenced; the matter has not been entered for hearing and the commencement of the taking of evidence. In 
that situation, clearly this clause would apply; that is, the parties have entered litigation and have undertaken 
preliminary steps in the litigation, but the hearing of the matter has not commenced. No witnesses have been 
called; a trial judge has not been allocated. The hearing has not commenced. This provision applies. All we are 
saying is that we should not rely upon the lottery as to whether there will be proceedings that have commenced, 
but not the hearing itself. There will be other proceedings which have commenced and which may have taken a 
small portion of evidence. They are excluded by this provision. We are not seeking any retrospectivity at all, and 
we do not see this applying retrospectively to old matters. It is only in relation to a journalist who is called to 
give evidence in the future. We say how far in the future from the moment this bill passes, whether or not in any 
proceeding a line of evidence has already been taken. 

We agree with the information the minister gave the house about the presumption that legislation should not act 
retrospectively, but the deletion of these two proposed subsections would not require retrospective application 
but would simply bind a judicial officer in the future to apply the 10 criteria. We understand what the 
government’s attitude is. The opposition has made its several points. I cannot take the matter further. 

Mr J.H.D. DAY: I thank the member for his additional comments but make the point that the effect of the 
amendments would be to have a degree of retrospectivity, even if proceedings have not been heard. The essential 



Extract from Hansard 
[ASSEMBLY — Tuesday, 18 September 2012] 

 p6020b-6025a 
Mr John Day; Mr John Quigley; Dr Janet Woollard 

 [5] 

point is that if proceedings have commenced, there would be a degree of retrospective effect. The essential point, 
I think, is that in relation to any legislation that is new, we need a starting point as to when it will operate from. 
The government’s view is that the appropriate time for this legislation to take effect is once it is given approval 
by the Governor. That is the starting point. As I explained earlier, there is nothing to stop it; indeed, we would 
hope that a court would take into account the fact that there will be a new act of Parliament in place in Western 
Australia, but a starting point for the actual operation of any new legislation needs to be defined, and the 
appropriate time is once it has been approved by the Governor. 

Amendments put and a division taken with the following result — 
Ayes (24) 

Ms L.L. Baker Mr J.C. Kobelke Mr P. Papalia Mr P.C. Tinley 
Dr A.D. Buti Mr F.M. Logan Mr J.R. Quigley Mr A.J. Waddell 
Ms A.S. Carles Mrs C.A. Martin Mr E.S. Ripper Mr P.B. Watson 
Mr R.H. Cook Mr M. McGowan Ms R. Saffioti Mr M.P. Whitely 
Mr J.N. Hyde Mr M.P. Murray Mr T.G. Stephens Mr B.S. Wyatt 
Mr W.J. Johnston Mr A.P. O’Gorman Mr C.J. Tallentire Mr D.A. Templeman (Teller) 

Noes (28) 

Mr P. Abetz Mr V.A. Catania Dr G.G. Jacobs Dr M.D. Nahan 
Mr F.A. Alban Dr E. Constable Mr R.F. Johnson Mr C.C. Porter 
Mr C.J. Barnett Mr J.H.D. Day Mr A. Krsticevic Mr D.T. Redman 
Mr I.C. Blayney Mr B.J. Grylls Mr W.R. Marmion Mr M.W. Sutherland 
Mr I.M. Britza Dr K.D. Hames Mr J.E. McGrath Mr T.K. Waldron 
Mr T.R. Buswell Mrs L.M. Harvey Mr P.T. Miles Dr J.M. Woollard 
Mr G.M. Castrilli Mr A.P. Jacob Ms A.R. Mitchell Mr A.J. Simpson (Teller) 

            

Pairs 
 Mrs M.H. Roberts Mr M.J. Cowper 
 Ms M.M. Quirk Mr J.J.M. Bowler 
 Ms J.M. Freeman Mr J.M. Francis 

Amendments thus negatived. 
Clause put and passed. 
Clauses 6 to 17 put and passed. 
Title put and passed. 
Leave granted to proceed forthwith to third reading. 

Third Reading 
MR J.H.D. DAY (Kalamunda — Minister for Planning) [4.54 pm]: I move —  

That the bill be now read a third time.  

MR J.R. QUIGLEY (Mindarie) [4.54 pm]: For those reading Hansard, I would like to once again emphasise 
that every single member of the Parliament of Western Australia has supported the Evidence and Public Interest 
Disclosure Legislation Amendment Bill 2011, and that every single member of Parliament wants to see, as soon 
as possible, all journalists and other people with whom we have confidential professional relationships extend 
that privilege in the courts, and for that to be operative as soon as the courts, properly interpreting this 
legislation, say it should be operative. My reading of the amendments we have just considered—that is, the 
proposed amendments to clause 5, which were to amend sections 20B(1) and 20H(1) of the Evidence Act—is 
that the shield will operate in respect of proceedings in situations in which a hearing has not begun before the 
commencement of the provisions of these sections. We will just have to keep our fingers crossed that the 
hearings for any potentially contentious current proceedings have not yet begun, as opposed to the issuing of any 
proceeding. 

The opposition supports what the minister said from the table during consideration in detail, and we support his 
hope and aspiration that the courts of this state will take due notice that every member of Parliament has 
supported all the provisions within this bill and wish it to come into operation as soon as possible. The 
opposition called upon the government to expedite this bill and at the time we did so we also gave an 
undertaking that we would also deal with it expeditiously and not take our full speaking time et cetera because 
we recognised that the government, in responding to a call to bring this legislation on as an urgent bill, had to 
break into its legislative program to bring it on last Thursday and again today. We welcome the government’s 
decision in that regard; it shows what can be done when parties reach across the chamber in a bipartisan way to 



Extract from Hansard 
[ASSEMBLY — Tuesday, 18 September 2012] 

 p6020b-6025a 
Mr John Day; Mr John Quigley; Dr Janet Woollard 

 [6] 

bring about legislation for the good of the public and the good of the several professions in Western Australia 
that this bill will impact upon. We commend the bill to the house. 
Question put and passed. 

Bill read a third time and passed. 
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